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SUMMARY 
 
 
The South African Constitution is considered as supreme law.  This piece of 
legislation overrides all others and states in section 28(2): “A child’s best interests are 
of paramount importance in every matter concerning the child”.  This emphasises the 
significance of the right of the child in South African law, by stating that children are 
to be protected at all cost.  This section of the constitution forms the basis of this 
thesis with regards to the child and the protections that are to be afforded to them in 
instances of sexual abuse by educators. 
 
In the last several years there has been an increase in the number of cases reported 
on the sexual abuse, rape, violence and harassment of learners by members of the 
schooling community.  The statistics prove that sexual violence in the schooling 
system in South Africa is rampant and furthermore indicate that young girls and boys 
are not as safe as they deserve to be.  A teacher or educator is a professional, who 
is to act in a professional manner at all times – in the course and scope of their 
employment as educators.  When a parent leaves its child at school for the day the 
educators are acting in loco parentis – in place of parent – thus these children are to 
be protected, nurtured and cared for in the correct manner. 
 
Sexual abuse of a learner by an educator is a gross contravention of South African 
legislation, the South African Council of Educators (SACE) code of conduct as well 
as international codes by the International Labour Organisation (ILO), the United 
Nations (UN) and other conventions.  It is therefore fitting that any perpetrator of such 
violence, disrespect and transgression is to be punished quickly and harshly. 
Educators who abuse children are to immediately be removed from the school 
system through dismissal and also be tried criminally.  These offenders should also 
be added to the SACE sexual offenders’ database which needs to be open to the 
Department of Education (DOE) and more importantly the general public – allowing 
parents to make the best possible decisions when putting their children in schools, 
thus ensuring their safety. 
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However, throughout this process the rights of the child are to be protected and 
regarded with prevailing sensitivity, and their innocence is to be sheltered from any 
further psychological and emotional harm caused due to the abuse. 
 
The South African Professional Society on the Abuse of Children (SAPSAC) argues 
that a constitutional injunction is powerless to protect a child from being victimised 
and traumatised by criminal activity.1  All the more should it be incumbent upon the 
criminal law and criminal procedure and upon the courts, their functionaries and 
practitioners who regulate its procedure and apply its principles to “protect children 
from abuse and (to) maximise opportunities for them to lead productive and happy 
lives … (and to) … create positive conditions for repair to take place”.2 
 
The thesis that follows, using the principles summarised here, aims to: define sexual 
abuse of the child, the legal position in South Africa in relation to the sexual abuse of 
children and case law.  Recommendations will then be made and a code of good 
practice will be established on how to deal with educators who sexually abuse their 
learners promptly, effectively – without causing any further harm to the child in 
question. 
 
                                                 
1
  Constitution of The South African Professional Society on the Abuse of Children 
http://www.sapsac.co.za/sapsac_const.html (accessed 25-06-2010). 
2
  S v Mokoena; S v Phaswane 2008 (2) SACR 216. 
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CHAPTER ONE 
INTRODUCTION 
 
 
The main aim of this treatise is to establish a code of good practice for dealing with 
educators who sexually abuse children in an efficient, effective and insightful manner 
which is rooted in the laws, codes and integrity of South African legislation, which 
gives effect to the Constitution.  
 
The intention is to define sexual abuse as it pertains to educators and their learners, 
the legal position of sexual violence in South Africa, namely with regards to the 
abuse of children as well as the relevant case law and legistation.  
Recommendations with the objective of establishing a code of good practice will then 
be made on how to deal with sexual abuse by educators in the context of public 
education.  Sexual misdemeanours that pertain to the child are to be handled with 
the greatest of care and compassion in order to prevent, further damage and mostly 
to avoid any additional abuse from occurring in the future. 
 
President Jacob Zuma’s State of the Nation address in 2010 puts the problems into 
perspective; “We reiterate our non-negotiables.  Teachers should be in school, in 
class, on time, teaching, with no neglect of duty and no abuse of pupils!”3  
 
The problem of sexual abuse in schools pre-dates this speech.  For many years now 
the education system in South Africa has been criticised for being below par.  While 
this is troublesome, as proved by the low Matric pass rates (as low as 60% in 2009), 
the abuse which takes place by authority figures in schools, by educators 
themselves, is even more disturbing. 
 
Any form of sexual advance on a learner is strictly prohibited and in contravention of 
numerous codes of conduct, statute, labour legislation and section 28 of the 
                                                 
3
  State of the Nation Address by His Excellency JG Zuma, President of the Republic of South 
Africa; Joint Sitting of Parliament, Cape Town (11 February 2010). 
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Constitution.  While there are laws and codes in place in attempt to prevent this type 
of behaviour – the mechanisms and procedures to convict perpetrators of such 
crimes are fundamentally flawed and grossly unfair to the child in question.  Special 
mechanisms need to be in place to protect the child at all costs and to prevent any 
further damage to be done through the process of conviction.  
 
The South African Constitution states in section 28 that “a child’s best interests are of 
paramount importance in every matter concerning the child”.  Children are unable to 
protect themselves and teachers are bestowed the responsibility of looking after the 
children in their care in loco parentis.  If the South African public and authorities are 
unable to prevent sexual abuse by the very people to whom they entrust our 
children’s education – at the very least a set process needs to be crafted to protect 
the innocence and fundamental rights of the child in such a way that any further 
damage can be avoided.  A code of good practice is accordingly imperative for such 
protection.  Additionally and more importantly such a code needs to be strictly 
adhered to with policing mechanisms adopted in order for it to function optimally. 
 
Furthermore, in order to have a successful hearing against any perpetrator of an 
offence with a sexual nature, especially when a minor is involved – the court should 
be able to elicit the correct information from the child in order to implement the 
necessary punishment and remove the individual from the school system 
permanently.  By using of The South African Council of Educators (SACE) sexual 
offenders database, those found guilty will be documented to ensure they never enter 
the school system again – especially so that they never harm another child again. 
 
Based on the fact that the instances of sexual abuse of children by educators are so 
high, there is an urgent need for management guidelines to bring about immediate 
improvement in the lives of pupils.  This would contribute to achieving social justice in 
South Africa as a developing democracy.  Sexual violence and the threat of sexual 
violence go to the core of pupils’ subordination in society.4  Sexual harassment, 
depending on the form it takes, violates the right to integrity of the body and 
personality which belongs to every person and which is protected by the South 
                                                 
4
  Veriava “Eliminating the Ongoing Sexual Harassment and Sexual Violence in South African 
Schools” (2010) Education Rights Project. 
3 
African legal system both criminally and civilly.5  When the school becomes unsafe 
and a violent playground is created, it is important that schools and the government 
respond appropriately.  Authorities should therefore take steps to ensure that pupils 
have a sense of security and comfort at school.  
 
It is a reality that children (girls and boys alike) encounter violence and sexual 
harassment in the place where they should be the safest.  This is a global problem, 
but in some places it is more acutely experienced than in others.  South Africa falls 
into one of the categories where sexual violence is a major concern which threatens 
the safety and security of girls and women alike.6  The disturbing reality of violence 
against girls is that it is rarely treated with the repugnance that it deserves.  “The 
responsibility of preventing and addressing violence is often, unfairly, put on the girl 
herself.  Even in countries where there are comprehensive legal frameworks to 
address such issues, the reality on the ground is very different.”7 
 
Prinsloo examines this issue in depth and points out that from a legislative point of 
view, South Africa has tried to put an end to the practice of male educators 
demanding sex from school girls.  However, many recent reports are still showing 
that the practice continues unabated.8  Statistics show that instances of sexual 
harassment and rape of learners by educators is on the rise – or perhaps that they 
are just being reported or brought to light more frequently than before. 
 
If one considers the rights of the child and learner it makes sense that “schools 
should be positive places of joy, growth and creativity but often in our country they 
are unhappy, unsafe and violent places where rights and freedoms are violated”9.  
Naylor states further that any form of sexual violence will actually prevent learners 
from achieving their intellectual, emotional and educational potential.  A school on the 
one hand can be respected as place to learn values in order to break the cycle of 
                                                 
5
  Sutherland. “Paying for Stolen Kisses: Sexual Harassment and the Law”. Paper presented at 
the Centre for the Study of Violence and Reconciliation, Seminar No. 2, 24 March 1992. 
6
  South Africa: Women, AIDS, and Violence (2008) Africa Focus Bulletin (080428). 
7
  Ayodele. “The State of Child Abuse in South Africa. The Dangers Faced by Girls in School. A 
Quick Look at Sexual Exploitation in the School System” (2009) Sub-Saharan African Affairs. 
8
  Ibid. 
9
  Naylor “Sexual Violence in Schools – The Rights of Learners and Educators –Book 2” (2010) 
Education Rights Project. 
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violence, and on the other hand schools have the potential to continue and 
strengthen such a cycle of violence.10  There is a succession of violence against 
women and children which continues from generation to generation and which needs 
to be broken through education. 
 
Since the late 1900s there have been efforts to encourage as many learners as 
possible to schools by addressing any potential obstacles preventing these learners 
from enjoying their right to education.  It is also equally important, however, to focus 
attention on what happens once learners are at school, as schools can often be 
dangerous places for young people.11  In January 2002 a study found that 33% of 
rape survivors were girls who had been raped by members of the school 
community.12  According to statistics released by Childline – a children’s rights and 
protection agency for those vulnerable to abuse or neglect, one in four girls and one 
in five boys under the age of 16 are raped in South Africa.  Proving that children are 
not safe in their schools, where they should feel the safest.13 
 
It is untrue, however, that sexual violence is only aimed at women.  Boys and men 
can and are often victims to sexual violence both within the educational setting and 
outside of it.  However, statistics do not reflect this.  More often than not men and 
boys are too ashamed or embarrassed to speak about it, but this does not mean that 
they do not occur.14  
 
George states that an effect of the violence and sexual abuse is that "girls are 
learning that sexual violence and abuse are an inescapable part of going to school 
every day – so they don't go.  South African officials say they're committed to 
educational equality.  If they mean it, they must address the problem of sexual 
violence in schools, without delay”.15 
 
                                                 
10
  Ibid. 
11
  Ibid. 
12
  Ibid. 
13
  Dempster “South African Trial Brings Rape into Public View” (2 May 2006) News from Africa. 
14
  Naylor “Sexual Violence in Schools – The Rights of Learners and Educators –Book 2”. 
15
  Kelly “South Africa: Sexual Violence Rampant in Schools - Harassment and Rape Hampering 
Girls' Education” New York: Human Rights Watch. (26-03-2001). 
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Human Rights Watch is an organisation with a mission to protect the human rights of 
people around the world.  In its report, Scared at School: Sexual Violence against 
Girls in South African Schools, is based on extensive interviews with victims, their 
parents, teachers, and school administrators in KwaZulu-Natal, Gauteng, and the 
Western Cape.  It highlights how girls are raped, sexually abused, sexually harassed, 
and assaulted at school by fellow classmates and other members of the educational 
system.16  For a child to attend school there needs to be a greater element of safety, 
this will both secure attendance and an environment where children are able to learn 
to their best of their abilities. 
 
Such frightening revelations resulted in Human Rights Watch calling on the South 
African Government and the National Department of Education (NDOE) to develop 
and perfect a national plan of action to address the problem of school-based sexual 
violence.  In doing so, they are obtaining the collective cooperation from students, 
parents, teachers, and school administrators to assist in this fight.17 
 
Despite the fact that the South African government has acknowledged the severity of 
sexual violence and made significant efforts to improve the state response to 
violence against women; the Human Rights Watch report found that school officials 
are still failing to protect their girl pupils from rape, and other sexual abuse.18  To 
make matters worse there are no concrete statistics as the government does not 
collect data on the incidence of sexual violence and harassment occurring in schools, 
or the number of girls who leave school due to such violence.  “The government has 
constitutional and international legal obligations to protect women and girls from 
violence. International human rights treaties that South Africa has ratified, as well as 
national legislation, require the government to provide all children an education that 
is free from discrimination on the basis of sex.  Failure to prevent and redress 
persistent gender-based violence in schools operates as a discriminatory deprivation 
of the right to education for girls.”19  
 
                                                 
16
  Ibid. 
17
  Ibid. 
18
  Ibid. 
19
  Ibid. 
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George argues as follows:  
 
“South Africa needs a systematic strategy to address the problem.  Leadership at every 
level is vital to create an education system free of gender bias and sexual violence."
20  
 
The impact of sexual harassment and sexual violence on learners has been found to 
raise a “discriminatory barrier for young women and girls seeking an education”.21  
Sexual violence has profoundly destabilising effects; all rape survivors interviewed 
reported that their school performance suffered and it was harder to concentrate on 
their work after their assaults had occurred.  
 
It is therefore imperative that the DOE develops a National Action Plan to address 
the issue of sexual violence, “and to develop and disseminate procedural guidelines 
governing how schools are to address allegations of sexual violence and 
harassment, specifically detailing how schools should treat victims of violence and 
those who are alleged to have committed such acts”.22  The government is therefore 
obliged to establish a regulatory and enabling environment for learners to be 
effectively protected from sexual harassment and sexual violence.  Below is a brief 
analysis of the efficacy of the current regulatory framework.23 
 
Owing to the inefficiency of the DOE to deal with this issue, the Education Rights 
Project (ERP) have highlighted these limitations in the current regulatory framework 
in protecting learners from sexual harassment and sexual violence.  The ERP are of 
the view that such limitations may constitute a failure a on the part of schools and the 
DOE in the “duty of care” which these organs owe to learners under their supervision 
to ensure that no harms comes to learners, thereby holding such organs liable in 
terms of the law of delict.  According to De Wet, Jacobs and Palm-Foster; “despite 
the serious legal, emotional, health and educational consequences of sexual 
harassment for perpetrators, victims and educational authorities, it seems as if a 
                                                 
20
  Ibid. 
21
  Veriava “Eliminating the Ongoing Sexual Harassment and Sexual Violence in South African 
Schools”. 
22
  Ibid. 
23
  Ibid. 
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culture of silence and acceptance surrounds sexual harassment in South African 
schools”.24  
 
The former South African Minister of Education, Naledi Pandor, warned that “if we 
allow violence, abuse and drugs to become a familiar and accepted part of schooling, 
our future is lost”.25  The focus should be on the constitutional rights of learners to 
equal opportunities, equal treatment, human dignity and freedom and security of the 
person (freedom from violence) and to demonstrate how national legislation and 
common law principles are fulfilling their constitutional duty to ensure a school 
environment that is free from any form of sexual harassment or violence.26 
 
To assist in improving the legacy of sexual violence in our schools, it is necessary 
that school management teams cooperate with governing bodies and make a more 
serious attempt to stop any form of sexual harassment and violence in schools – 
such an attempt will involve the following steps to be taken: 
 
 Schools must be able to develop a culture in which values and human rights are 
not only protected, but also actively promoted and fulfilled. 
 
 Equip learners by teaching them the necessary skills to be able to assert 
themselves in cases, of emotional and sexual harassment, victimisation, 
intimidation, and sexism. 
 
 Create awareness on the definition of sexual harassment and its different forms. 
 
 Developing a standard of conduct among gender groups. 
 
 Create a climate of trust in which stereotyping is avoided. 
 
                                                 
24
  De Wet, Jacobs & Palm-Forster. “Sexual Harassment in Schools in the Free State Province 
(South Africa): An Exploratory Study” (2008) Acta Criminologica  
25
  Prinsloo “Sexual Harassment and Violence in South Africa Schools” Vol 26(2) (2006) South 
African Journal of Education. 308 
26
  Ibid. 
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 Keep the channel of communication open between female learners and 
teaching staff in order to encourage female learners to talk to trusted educators 
any incident of sexual harassment or sexual abuse that occurs. 
 
 Create a safe school environment conducive to effective teaching and learning 
of students.27 
 
Teacher trade unions should also be involved by playing a major role in improving 
the professionalism of educators and in preventing unethical conduct such as sexual 
harassment and abuse of learners.  Union members should be encouraged to report 
any form of sexual harassment and child abuse by colleagues. 
 
SACE should do everything in its power to promote educator professionalism in 
South Africa and to encourage educators to earn the status and respect associated 
with the term “profession”. 
 
The following chapters will outline the definitions of sexual abuse, violence, 
harassment and rape of children.  This will mainly involve the examination of any 
sexual violence directed toward an educator by a learner.  
 
Once this critical aspect is defined; the legal position in South Africa in relation to the 
sexual abuse of children will be explored through recent case law.  The review of 
these relevant cases will highlight how sexual abuse in the workplace, as well as, the 
sexual abuse of children influences the manner in which these are and should be 
handled. 
 
In the final chapter, recommendations will be made in order to provide a step-by-step 
process detailing a possible code of good practice for the dismissal and charging of 
educators who sexual abuse any child.  An established code will have the ability to 
deal with educators who disregard the duties bestowed on them as the guardian of 
all learners left in their care during school hours.  In severe instances the 
repercussions of sexual abuse need to go beyond disciplinary action and dismissal to 
                                                 
27
  Ibid. 
9 
a criminal hearing in court as well as the inclusion on a sexual offender database.  
Likewise, in less severe case, such transgressions also deserve to be documented in 
a sexual offender database. 
 
The goal is firstly to curb the instances of sexual violence committed against children, 
not only by taking appropriate actions against the educator in question, but also 
ensuring that the educator never comes into contact with other children or students, 
and is punished.  Secondly and equally, the resulting action taken on an educator is 
to inflict no further damage on the child.  During the disciplinary and criminal action 
the child in question is to have no further contact with the accused, and must have 
the services of a psychologist at hand.  Professional assistance from a child 
psychologist will ensure that no trauma is caused and all necessary information is 
extracted for the case to proceed.  A strict code will facilitate the entire process. 
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CHAPTER TWO 
DEFINING SEXUAL ABUSE PERTAINING TO PUBLIC EDUCATION 
 
 
2.1 DEFINING SEXUAL ABUSE, VIOLENCE, HARASSMENT AND THE 
ABUSE AND RAPE OF CHILDREN 
 
According to the World Health Organisation’s (WHO) 2002 world report on violence 
and health; sexual violence covers rape, incident assault, and sexual harassment, 
and is defined as follows:  
 
“Any sexual act, attempt to obtain a sexual act, unwanted sexual comments or 
advances, directed against a person’s sexuality using coercion or force, by any person 
regardless of their relationship to the victim, in any setting, including but not limited to 
the educational environment.”
28 
 
Du Plessis takes it one step further and defines sexual harassment as; unwanted 
conduct of a sexual nature.  The unwanted nature of sexual harassment 
distinguishes it from behaviour that is welcome and mutually acceptable. Sexual 
attention becomes sexual harassment if: 
 
 the behaviour is persisted in (although a single incident of harassment can 
constitute sexual harassment); 
 
 the recipient has made it clear that the behaviour is considered offensive; 
and/or 
 
 the perpetrator should have known that the behaviour is regarded as 
unacceptable.29 
 
                                                 
28
  World Health Organisation. “World report on violence and health in Geneva” Journal of 
Research and Reflections in Education (December 2009) Vol 3(2) 123.  
29
  Prinsloo “Sexual Harassment and Violence in South Africa Schools” 306. 
11 
Sexual harassment is probably the most widespread and documented form of 
harassment.  It has been divided into two types:  
 
 Quid pro quo – harassment (in terms of which a person is offered a reward for 
sexual favours or refused a reward unless such favours are given), and 
 
 Hostile environment – harassment, which is more amorphous and covers a 
wide range of conduct.30  
 
Examples of conduct that may amount to sexual harassment range from physical 
contact, through verbal forms such as innuendos, suggestions, hints and comments 
with a sexual undertone, sex-related jokes or unwelcome graphic comments made in 
their presence or directed at them, inappropriate inquiries about a person’s sex life, 
unwelcome gestures, indecent exposure and the unwelcome display of sexually 
explicit pictures and objects.31  Sexual harassment is therefore defined clearly and in 
great detail, taking all various degrees and scenarios into consideration.  
 
Sexual harassment, under South African labour legislation is classified as unfair 
discrimination.  Unfair discrimination has been described by the Constitutional Court 
as the unequal treatment that impairs human dignity, or affects a person in a 
comparably serious manner.32  One could deduce from the above that sexual 
harassment and all other forms of sexual violence are seen as discrimination due to 
the unequal treatment that causes the impairment of human dignity.  The same can 
be said for learners who are subject to sexual violence. 
 
Unfair discrimination is normally associated with the power to act.  Power is the ability 
to execute authority.  In many cases people in positions of authority misuse these 
powers to unfairly discriminate against subordinates.33  
 
  
                                                 
30
  Du Toit, Bosch, Woolfrey, Godfrey, Cooper, Giles, Bosch & Rossouw Labour Relations Law – A 
Comprehensive Guide 5
th
 ed (2006). 
31
  Grogan Dismissal, Discrimination & Unfair Labour Practices 2
nd
 ed (2008). 
32
  Prinsloo v Van der Linde 1997 (6) BCLR 759 (CC). 
33
  Prinsloo “Sexual Harassment and Violence in South Africa Schools”. 
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French and Raven distinguish between the following types of power: 
 
Legitimate power or position power: This is the official authority delegated to a 
given position.  Here the leader/educator has the right to expect subordinates to carry 
out their duties conscientiously, and to take disciplinary measures if they do not.  
According to newspaper reports female learners in many South African schools are 
exposed to educators who misuse their position of authority to intimidate and 
sexually abuse them.  
 
Power by reward: This type of power is used to give or withhold rewards, such as; 
recognition, appreciation, merits and promotion.  The power of reward is that it could 
be used to motivate staff and learners, however if such power is misused to get 
sexual favours, it is known as sexual favouritism (as set out in the different forms of 
sexual harassment above).  Sexual favouritism occurs when a person who is in a 
position of authority rewards only those who respond to her sexual advances. 
Learners in schools can be subjected to this serious form of unfair discrimination and 
the rewards could be in the form of financial support to impoverished households. 
 
Coercive power: is a type of power inspired by fear, either psychological or physical, 
in subordinates.  Higher incidences of sexual harassment and victimisation among 
female learners than among male learners is an excellent example of how coercive 
power manifests.  This could be attributed to the patriarchal attitudes of most 
societies.34 
 
Part of what makes the abuse of a child, by an educator so heinous is the inherent 
misuse of power.  Children look up to teachers and perceive them to be figures of 
authority.  The use of such power to coerce, convince or guilt a child into performing 
a sexual act of any nature or making the child feel uncomfortable is completely 
unacceptable and is a criminal offence. 
 
To take this trail of thought one step further, Sakkie Prinsloo askes the following 
questions about the destructive abuse of children in schools: 
                                                 
34
  Ibid. 
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1. Are they denied an opportunity (education)? 
 
2. Are they denied a resource/s (access to school)? 
 
3. Are they denied a service/s (effective education)? 
 
4. Are they denied their self-respect and human dignity (in the case of sexual 
abuse, assault and rape)?35 
 
The effects of sexual violence towards a child, by an educator, will not only impair the 
right to learn and the right to access but also the right to human dignity and respect.  
The right to human dignity is enshrined in the founding provisions of the South 
African Constitution.36 
 
Sexual abuse has numerous effects on the individual ranging from the psychological 
to the physical.  Acts of this nature, especially in the case of the child, are 
traumatising.  For a child to feel safe and to learn to the best of their ability there is an 
element of trust which needs to exist between learner and educator.  
 
2.2 SACE CODE OF CONDUCT 
 
SACE has a code of conduct (appendix 1) which is to be signed by all educators 
practising in South Africa.  In order to teach legally – educators need to be registered 
with SACE and need to sign these terms and conditions of employment.  In essence 
the SACE code of professional ethics compels the educator acknowledge and agree 
to the following: 
 
 The noble calling of being an educator. 
 
 The attitude, dedication, ideals and self-discipline quality education requires. 
 
                                                 
35
  Ibid. 
36
  The Constitution of the Republic of South Africa No 108 of 1996 (s 1). 
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 The responsibility of upholding and promoting the basic human rights of the 
child. 
 
 The commitment to exercise their professional duties in accordance with the 
ideals of their profession, as dictated by the code. 
 
 Act in an appropriate manner which: 
 
o Respects the dignity, beliefs and rights of the learner. 
 
o Acknowledges the individuality and needs of each learner. 
 
o Exercises authority with compassion. 
 
o Avoids humiliation as well as physical and psychological abuse. 
 
o Refrains from inappropriate physical contact with learners, sexual 
harassment or any form of sexual relationship with a child in their care. 
 
o Avoids inappropriate language and behaviour. 
 
o Ensure the safety of the leaner. 
 
o Does not abuse their position of power. 
 
o Does not neglect their professional duties as an educator. 
 
o Recognises learner as their partners in education.37 
 
As evident from the above, the SACE code of professional ethics, according to Ronel 
De Wet, enshrines the obligation of teachers to: respect the dignity, beliefs and 
constitutional rights of learners and in particular children; avoid any form of 
humiliation of learners and to refrain from any form of abusing them, whether 
physical or psychological; refrain from improper physical contact with learners, as 
well as; refrain from any form of sexual relationships of any nature whatsoever with 
                                                 
37
  The South African Council of Education (SACE) Code of Professional Ethics (2007). 
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learners at a school, and; not ever abuse their positions, to use appropriate language 
and at all times behave impeccably in all interaction with learners.38 
 
Not only are teachers to act as guardian to their learners, in the absence of the 
parents, but are also to look out for the learner’s best interests and protect them from 
harm.  Any form of sexual relationship will be in breach of this task and any trust 
relationship which is supposed to exist between educator and learner.  This code of 
conduct protects the rights of the child in this regard. 
 
2.3 THE EDUCATION LABOUR RELATIONS COUNCIL (ELRC) AND ITS 
CONSTITUTION 
 
The ELRC is a statutory council integrally involved in initiatives to prevent disputes 
from arising within the public education sector.  This is achieved through facilitating 
the process of constructive collective bargaining between the educator unions and 
the department of education as the employer through conciliation, arbitration or con-
arb in the case of dismissal disputes.  The ELRC facilitates hearings between 
educator, the DoE, who the dispute is lodged against and a neutral third party 
(arbitrator) to chair proceedings.  The council is therefore very actively involved in all 
disputes pertaining to the educator as well as the student – and offers an expedient 
process in resolving cases of a sensitive nature. 
 
Cases of a sexual nature between educator and learner are handled with 
tremendous caution.  Not only are these cases more difficult, the considerations and 
precautionary steps taken have to be far greater than in dismissal disputes, for 
example.  Trained arbitrators are selected for these cases, and the right of the child 
is put first throughout the proceedings. 
 
The Constitution of the ELRC (appendix 2), which draws from The Employment of 
Educators Act 76 of 1998 is based on the principles of labour peace in education, the 
rights of the educator and the rights of the child.  The Employment of Educators Act 
will be discussed, in detail, in the following chapter. 
 
                                                 
38
  De Wet presenting in the ELRC Professional Development Workshop Forum, 2010. 
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2.3.1 ELRC PROFESSIONAL DEVELOPMENT WORKSHOP FORUM 2010 
 
In March and April 2010 the ELRC held a Professional Development Workshop 
Forum for its commissioners/arbitrators to establish the context in which they operate 
and to facilitate a dialogue on important issues faced by the public education sector. 
In the workshop technical aspects of the ELRC processes were discussed regarding: 
statement of case, closing arguments, quantification of amounts and enforceability of 
awards, jurisdictional concerns, postponements/adjournments, cost orders, 
witnesses, hearing disruptions and mandates.  The bulk of the afternoon for each 
session (conducted by province) was that of sexual abuse by educators – which is 
one of the council’s main focuses in recent months. 
 
Earlier in the year the ELRC made a decision to take a very hard line on all sexual 
harassment, abuse and rape cases involving educators and their students.  It was 
noted that over the previous years the number of cases of a sexual abuse nature was 
increasing.  This highly disturbing development (of more cases being reported each 
year) is attributed to the rising number of these instances and the ELRC being more 
widely recognised as a statutory council equipped to handle such cases. 
 
Due to the sensitivity of sexual abuse on children the workshop focused on the 
issues which surround sexual abuse by educators and that these cases need to be 
dealt with the utmost care, sensitivity and most importantly – expediently.  
 
2.4  PROFESSIONALISM 
 
Teachers/educators are professionals acting in a professional capacity – the main 
criteria of which include: 
 
 They have academic qualifications. 
 They offer expertise and specialised knowledge of their field. 
 Practical skills related to their field. 
 A high quality of work. 
 A high standard of professional ethics, behaviour and work activities. 
 Moral work and motivation. 
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 They are individuals who do not require supervision.39 
 
This implies that teachers are responsible not only for their actions, but they are 
responsible for the children in their care.  They are therefore to act in the course and 
scope of their responsibilities at all times. 
 
In the case of Somoyo v Ross Poultry Breeders (Pty) Ltd the employee was dismissed 
for unreliability and irresponsibility with regards to his duties – a dismissal was 
consequently upheld by the LAC.  It is therefore evident that when people are acting in a 
professional capacity one is to understand the duties in which scope they are acting, and 
the importance of fulfilling these duties as required. It therefore indicates that the onus is 
on the employee firstly to know what is required of them and secondly to fulfil such 
functions to meet a particular standard as dictated by legislation, codes of conduct and 
case law.40 
 
Similarly, in the case of Taylor v Alidair Ltd it categorically states that “the degree of 
professional skill which must be required is so high, and the potential consequences 
of the smallest departure from that high standard are so serious, that one failure to 
perform in accordance with those standards is enough to justify dismissal”.41 
 
Sexual violence/harassment of any variety is therefore more than enough grounds to 
be dismissed on and to be charged criminally.  When it comes to misconduct of a 
sexual nature, especially in instances where minors are involved, dismissal and further 
criminal charges are in fact warranted.  In essence the case law above necessitates 
that educators are professionally trained, they do not need to be educated further as 
they are qualified in a teaching capacity.  It is therefore expected that a certain level of 
professionalism and performance is reasonably expected from these individuals.  It 
follows that these individuals should consequently be held accountable for any 
transgression of any nature while acting in their professional capacity as an educator. 
  
                                                 
39
  The Education Labour Relations Council (ELRC) Professional Development Workshop Forum, 
2010. 
40
  (JA9-97) 1997 LAC. 
41
  [1978] IRLRL 82. 
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2.5 IN LOCO PARENTIS 
 
Educators are charged to act in loco parentis, which is Latin for “in place of parent” or 
“instead of parent”.  This concept refers to the responsibility of a teacher and the 
school to take on and essentially take over the functions and responsibilities of 
parents while a learner is in their care.  It is therefore an obvious consequence that 
educators are to act in a child’s best interest as in loco parentis gives the educator 
the legal rights and responsibilities of the biological parent(s) while learners are in 
their care.42  
 
Parents and their children (the learners) should be able to have the utmost faith and 
trust in any educator that they come into contact with.  Abuse of this power and 
privilege in any way, shape or form is completely unwarranted, unethical and 
ultimately illegal.  Sexual abuse of a learner by an educator is a violation of authority, 
trust, understanding and faith.  Children are to be treated and loved as children.43  
There is the added issue of depravity in these instances of abuse and/or misconduct 
of a sexual nature where minors are involved.  All of which describes the reasons for 
the SACE, the ELRC and the DoE taking a hard line on the sexual abuse of learners. 
 
2.6 SOCIAL CONTRACT 
 
On Monday 11 January 2010, SADTU, SAOU and NAPTOSA put forth a social 
contract for education (appendix 3).44  It was stated on this day that for a quality 
educational system to exist – there needs to be compliance between all those involved 
– to complete their respective duties and responsibilities.  Such a commitment cannot 
be made by one individual or group of individuals in isolation – in order for this to work 
all social partners in education need to play their part.  This contract applies to 
education authorities, parent committees, teachers and the learners themselves.45 
 
                                                 
42
  ELRC Professional Development Workshop Forum. 
43
  Govender paper presented at The Education Labour Relations Council (ELRC) Professional 
Development Workshop Forum, 2010. 
44
  A Social Contract by SADTU, SAOU and NAPTOSA issued a media statement on 11 January 
2010. 
45
  Social Contract by SADTU, SAOU and NAPTOSA. 
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The education authorities are there to ensure that the schooling system is run 
effectively at all times and creates an environment conducive to learning.  Parents, to 
guarantee that their children are able to go to school, learn and do their homework.  
Teachers to foster learning in a secure environment, where the child is safe and their 
interests are looked after appropriately.  Lastly, the learners themselves are there to 
learn and need to make sure they do so. 
 
2.7 STATE OF THE NATION ADDRESS 
 
An excerpt from the State of the Nation Address by President Jacob Zuma highlights 
a few of the problems currently faced by public education.  
 
“In our 2010 programme, we want to improve the ability of our children to read, write 
and count in the foundation years.  Unless we do this, we will not improve the quality of 
education. Our education targets are simple but critical. We want learners and teachers 
to be in school, in class, on time, learning and teaching for seven hours a day.”
46 
 
These statements perhaps indicate that the problems in the education system are 
being taken seriously enough for sexual abuse to get a mention in the year’s biggest 
address to the public.  If the matter of sexual abuse in school is this vast, it follows 
that more steps need to be taken in order to eradicate it from the system.  
  
                                                 
46
  State of the Nation Address by His Excellency JG Zuma, President of the Republic of South 
Africa; Joint Sitting of Parliament, Cape Town (11 February 2010). 
20 
 
CHAPTER THREE 
THE LEGAL POSITION IN SOUTH AFRICA IN RELATION TO 
SEXUAL HARASSMENT AND THE SEXUAL ABUSE OF CHILDREN 
 
 
3.1 THE SOUTH AFRICAN CONSTITUTION 
 
The South African Constitution is both the starting point and cornerstone of democracy. 
It is the foundation for all statutes and legislation – in essence making it the supreme 
law.  or the purpose of this treatise section 28 will be dealt with in isolation – as this 
section sets out the rights of the child. 
 
3.1.1 SECTIONS 28(1), (2) AND (3)  
 
Section 28(1) states that every child has the right to a name, identity and someone to 
care for them in a healthy environment.  This environment should include basic 
nutrition, shelter, healthcare and social services, where the child is protected from 
neglect, abuse or exploitative labour practices.  Section 28(2) states: 
 
“A child’s best interests are of paramount importance in every matter concerning the 
child.”  
 
And lastly section 28(3) defines a child to be a person under the age of 18 years.47  
As described during the ELRC Professional Development Workshop Forum – the 
court found that the object of this section is consistent with the principle that the best 
interests of children are of paramount importance in cases involving child witnesses 
and therefore consistent with section 28(2) of the Constitution.  “Child” according to 
the Constitution of the Republic of South Africa 1996, per section 28(3) defines a 
child as:  
 
                                                 
47
  The Constitution of the Republic of South Africa No 108 of 1996 (s 28). 
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“A person under the age of 18 years”.
48 
 
Section 28 also deals with the rights of the child and grants children the right to 
protection from neglect, abuse and or degradation.  The critical provision that sets 
the child’s right apart from any other fundamental provision is unequivocally echoed 
in section 28(2) of the Constitution: 
 
“The child’s best interests are of paramount importance in every matter involving the 
child.”
49 
 
The inclusion of a special section on the rights of the child in the Bill of Rights was an 
important development for South African children, most of whom had suffered under 
apartheid for many years.50  “Some had been detained without trial, tortured and 
assaulted; many faced discrimination in healthcare, education and other areas.  
Children need special protection because they are among the most vulnerable 
members of society.  They are dependent on others – their parents and families, or 
the state when these fail – for care and protection.”51  The result was that the drafters 
of our Constitution have made children’s rights a priority – and have stated that the 
best interests of a child are the overriding concern when it comes to any matter 
affecting him or her.52 
 
To put the provision into context; this “primary consideration principle” was introduced 
because children, “by virtue of their immaturity, are reliant on responsible authorities to 
access and represent their rights and best interests in relations to decisions affecting 
them, while taking account of their views and evolving capacities” as based on the UN 
Committee in the Rights of the Child.53 
 
  
                                                 
48
  ELRC Professional Development Workshop Forum. 
49
  The South Africa Constitution. 
50
  Children’s Rights in South Africa http://galzone.co.za/wp/?p=213 (accessed 04-04-2010). 
51
  Ibid. 
52
  Ibid. 
53
  UN Committee on the Rights of the Child (CHC). 
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3.2 THE LABOUR RELATIONS ACT 66 OF 1995 (LRA) 
3.2.1 SECTION 203  
 
This section details codes of good practice by stating that NEDLAC may prepare and 
issue codes of good practice and change or replace any existing code.  Furthermore 
all codes of good practice or changes thereto must be published in the Government 
Gazette.  It therefore follows that any person interpreting the LRA must take any 
relevant code into account when doing so, in addition to the act itself.  (See 3.10 
below for the sexual harassment code of good practice). 
 
3.3 THE EMPLOYMENT EQUITY ACT 55 OF 1998 (EEA) 
3.3.1 SECTION 6 
 
This section of the EEA explicitly dictates that no person may unfairly discriminate 
against another on one or any of the following grounds: 
 
 Race 
 Gender 
 Sex 
 Pregnancy 
 Marital status 
 Family responsibility 
 Ethnic or social origin 
 Colour 
 Sexual orientation 
 Age  
 Disability 
 Religion 
 HIV status 
 Conscience 
 Belief  
 Political opinion 
 Culture 
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 Language  
 Birth 
 
Every employer must therefore take steps to promote equal opportunity in the 
workplace by eliminating unfair discrimination in any employment policy or practice.  
This means that no person may unfairly discriminate – directly or indirectly, against 
an employee or individual.  Furthermore, harassment is a form of unfair 
discrimination on one or more of the above grounds. 
 
According to Basson section 6(3) of the EEA provides that harassment amounts to “a 
form of unfair discrimination” and as such it is also prohibited.  The most prevalent 
forms of harassment encountered in the workplace are sexual harassment, racial 
harassment, sexual orientation harassment and religious harassment.  Of these, 
sexual harassment is by far the most prevalent and heinous.54  
 
This model can also be applied to a school setting, pertaining to the sexual 
harassment by an educator to their students, in this vein, unfair discrimination in the 
workplace. 
 
3.4  THE EMPLOYMENT OF EDUCATORS ACT  
3.4.1  SECTION 17 
 
This section of the Employment of Educators Act (76 of 1998) states the following 
intentional circumstances which allow for the immediate dismissal of educators who 
harm a child while in a position of in loco parentis. 
 
Serious misconduct is set out in section 17 by stating that an educator must be 
dismissed if found guilty of any of the following: 
 
 Theft, bribery, fraud or corruption. 
 Committing an act of sexual assault on a learner or fellow employee. 
 Having a sexual relationship with a learner. 
                                                 
54
  Basson Essential Labour Law 5
th
 ed (2010). 
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 Intentionally causing grievous bodily harm to a learner or co-worker. 
 Possession of drugs or alcohol. 
 
If any educator commits any of the above mentioned types of misconduct, the 
employer is compelled to proceed with disciplinary action in accordance with the the 
disciplinary code and procedures provided for in Schedule 2. 
 
3.5  THE SOUTH AFRICAN SCHOOLS ACT 84 OF 996 
 
Principles and Values No 23315 Government Gazette, 10 April 2002 requires the 
rights of learners, parents and educators to be upheld through the promotion of 
acceptance of responsibility.  These rights include: 
 
 Non-discrimination and equality. 
 
 Privacy, respect and dignity. 
 
 Non-violence and the freedom and security of a person. 
 
 Protection from maltreatment, neglect, abuse or degradation.  Every child has 
the right to be protected from maltreatment, neglect, abuse or degradation.  
 
“All appropriate social and educational measures must be taken to protect the child 
from all forms of physical or mental violence, injury or abuse, neglect or negligent 
treatment, maltreatment or exploitation, including sexual abuse, while in the care of any 
person who acts in loco parentis.”
55 
 
3.6  SEXUAL OFFENCES ACT  
 
The Sexual Offences Act 32 of 2007 details the different forms of sexual offences 
that provisions are made for in South African law. 
 
  
                                                 
55
  No 23315 Government Gazette 10 April 2002. 
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3.6.1 CHAPTER 2 AND 3 OF THE SEXUAL OFFENCES ACT 
 
Chapter 2 of the Sexual Offences Act details and defines various sexual offences in 
two parts: 
 
 Part 1: Rape and compelled rape 
 
 Part 2: Sexual assault, compelled sexual assault and compelled self-sexual 
assault 
 
Chapter 3 – likewise this chapter defines sexual offences, but specifically sexual 
offences against children 
 
 Part 1: Consensual sexual acts with children 
 Part 2: Sexual exploitation and sexual grooming of children 
o Section 17- Sexual exploitation of children 
o Section 18-  Sexual grooming of children 
o Section 19- Exposure or display of child pornography or pornography to 
children 
o Section 20- Using children for or benefitting from child pornography.56 
 
3.6.2 SECTION 54 
 
This section of the act emphasises the obligation to report sexual offences against 
children.  Section 54(1) compels any person who has knowledge that a sexual 
offence having taken place to report this knowledge immediately, a failure to do so is 
a punishable transgression.  Section 54(2) assures that any person who reports such 
a crime, with reasonable suspicion, to the appropriate authorities are not liable for 
any civil or criminal proceedings as a result. 
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  The Sexual Offences and Related Matters Amendment Act 32 of 2007. 
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3.6.3  SECTION 58 
 
Section 58 states that any evidence relating previous statements by a complainant is 
admissible in criminal proceedings, especially relating to sexual offence of a child. 
 
3.6.4 SECTION 60 
 
In all instances related to the sexual offence of the child, the court may not treat 
evidence of complainant with caution on account of nature of offence. 
 
3.7 CHILD CARE ACT, 38 OF 2005 
3.7.1 SECTION 42  
 
Section 42 states that notwithstanding the provisions of any other law - if dentists, 
doctors, nurses, social workers, teachers or any other person in an occupation 
related to child care are under suspicion for the ill-treatment of a child the Director-
General will be notified immediately.  Furthermore any of these professionals who 
contravene any provision of the Child Care Act will be guilty of an offence.57 
 
There is a duty on every dentist, medical practitioner, nurse, social worker, educator 
and person employed by or managing a children’s home/place of care/shelter to 
notify the authorities if there are reasonable grounds for suspecting that a child is 
being abused or is “in need of care”. 
 
According to the Department of Social Welfare, a child in need of care is defined as: 
a child that has been physically, emotionally or sexually abused or ill-treated by 
his/her parents or guardian or the person in whose custody he/she is; or – a child that 
lives in or is exposed to circumstances, which may seriously harm the physical, 
mental or social well-being of the child. 
 
  
                                                 
57
  Child Care Act, 38 of 2005 (s 42). 
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3.8  CHILDREN’S ACT 38 OF 2005  
 
No 30884 Government Gazette18 March 2008 Act No 41, 2007 Children’s 
Amendment Act, 2007 
 
3.8.1 SECTION 110 
 
This section deals with the reporting of abused, neglected children and children in 
need of care and protection.  It states: “Any correctional official, dentist, homeopath, 
immigration official, labour inspector, legal practitioner, medical practitioner, midwife, 
minister of religion, nurse, occupational therapist, physiotherapist, psychologist, 
religious leader, social service professional, social worker, speech therapist, teacher, 
traditional health practitioner, traditional leader or member of staff or volunteer worker 
at a partial care facility, drop-in centre or child and youth care centre who on 
reasonable grounds concludes that a child has been abused in a manner causing 
physical injury, sexually abused or deliberately neglected, must report that conclusion 
in the prescribed form to a designated child protection organisation, the provincial 
department of social development or a police official.”58 
 
Based on this section, the onus is on any person who on reasonable ground believes 
a child is being abused or deliberately neglected to report this to a designated child 
protection organisation or police official.  In this same vein, the police official to whom 
a report has been made must ensure the safety and well-being of the child 
concerned, and within 24 hours notify the department of Social Development or 
alternatively an applicable child protection service.  
 
Likewise the Department of Social Development or child protection organisation must 
ensure the safety of the child.  These organisations then need to make an 
assessment of the initial report and take appropriate action.  These actions include: 
 
 Counselling 
 Mediation 
                                                 
58
  Children’s Act 38 of 2005 (s 110). 
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 Prevention and early intervention services 
 Family reconstruction 
 Rehabilitation 
 Behaviour modification 
 Referral to a psychologist, and the like.59 
 
3.9 CRIMINAL PROCEDURES ACT AND CRIMINAL PROCEDURE 
AMENDMENT ACT 
 
3.9.1 SECTION 153(4), (5) AND (6) 
 
Section 153(4) to (6) sets out the circumstances under which criminal proceedings 
shall not take place in open court, and rather behind closed doors.  Pertaining to 
cases regarding the child these circumstances include the following: where the 
accused in criminal court is under the age of 18 years or where the one or more of 
the witness(es) at criminal proceedings before any court are under the age of 18 
years old. In both instances a legal representative and parent, guardian or in loco 
parentis are required to be at such proceedings.60 
 
Furthermore the court may direct that no individual under that age of 18 may appear 
in court unless the individual is a witness or giving evidence.  Based on the South 
African Constitution, this section the has upheld that the child is paramount in all 
matters concerning the child. 
 
3 9 2 SECTION 164 
 
Section 164(1) dictates when unsworn or unaffirmed evidence is admissible.  Though 
these instances are few they pertain to “any person who, from ignorance arising from 
youth, defective education or other cause, is found not to understand the nature and 
import of the oath or the affirmation, may be admitted to give evidence in criminal 
proceedings without taking the oath or making the affirmation: Provided that such 
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  Children’s Act 38 of 2005 (s 110). 
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  Criminal Procedures Act and Criminal Procedure Amendment Act (s 153). 
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person shall, in lieu of the oath or affirmation, be admonished by the presiding judge 
or judicial officer to speak the truth, the whole truth and nothing but the truth”.61 
  
This section allows for a person, who does not understand the nature or the 
importance of an oath or a solemn affirmation, to give evidence without taking an 
oath or making an affirmation thereof. In such cases a presiding officer is required to 
guide the individual to speak nothing but the truth.  In this same vain – any person 
who is not able to understand court proceedings is potentially unreliable and could 
undermine their very right to a fair hearing.  It is therefore undoubtedly in the interest 
of fairness that the presiding officer should follow procedure and ensure evidence 
from the child witness is obtained properly.62 
 
A failure to do so cannot be attributed to anything associated with the child – the fault 
must then by default be on the part of the representatives and presiding officers.  The 
child witness should receive special protection and assistance in order to prevent: 
hardship and further trauma that may arise out of the legal process.  The point of the 
system is not to put the victim through any further trauma or emotional and mental 
strain or damage.63 
 
3.9.3 SECTION 170A(1)  
 
Whenever criminal proceedings before the court can potentially expose a witness 
under the age of 18 to undue mental stress or suffering, after testifying, the court may 
appoint a competent person as an intermediary.  Section 170A states that a court 
appointed intermediary will enable such a witness to give evidence through that 
intermediary, themselves.  To prevent further undue trauma and in order to elicit the 
necessary information from the on the child, this section dictates the following: 
 
 No examination, cross-examination or re-examination will take place in any 
other manner than through the intermediary. 
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  Criminal Procedures Act and Criminal Procedure Amendment Act (s 164). 
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  De Wet paper presented at the ELRC Professional Development Workshop Forum, 2010. 
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  Ibid. 
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 The intermediary may convey the general purport of all questions to the relevant 
witness. 
 
 The court may direct the relevant witness to give testimony in any place to set 
the witness at ease, ensure that any individual whose presence may upset the 
child is out of sight and that the use of electronic or other recording devices are 
allowed for any necessary person to see and hear proceedings. 
 
 Any intermediary used in such instances therefore needs to be adequately 
qualified and competent.64 
 
This section provides for the adjudicating officer to exercise discretion.  According to 
Ronel De Wet; “the CC was of the view that the objective of this subsection is to 
protect child complainants in sexual offence cases and other child witnesses from 
undergoing ‘undue mental stress and suffering’”.65  She goes on to explain that the 
intention of this section is to reduce stress on the child to an absolute minimum and 
to create an atmosphere that allows a child to speak freely about events that 
happened.66 
 
Baring this in mind, all parties involved in such cases need to accept that the giving 
of evidence in sexual offence cases expose the complainant to further trauma – and 
it is precisely such secondary trauma that this section seeks to prevent. 
 
She states that there is an obligation to draw the attention of the parent or guardian 
of the child victim to the availability of protective consideration in all actions 
concerning the child.67  All of the above highlights the fact that the child witness is to 
be handled differently and in a very sensitive, specific and least harmful manner. 
 
The child witness is not only recognised by our courts, but also supported by 
scientific research. Due to the fact that children are vulnerable – the younger, the 
more so – this is especially true, when the child is the complainant or a witness.  “At 
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  Criminal Procedures Act and Criminal Procedure Amendment Act (s 107A). 
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  De Wet paper presented at the ELRC Professional Development Workshop Forum, 2010. 
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  Ibid.  
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the very least we should administer our processes in such a fashion that children 
who are caught up in this process are protected from further trauma and are treated 
with proper respect for their dignity and their unique status as vulnerable young 
human beings.”68  
 
The fact of the matter is – the child is an alien in the courtroom.  It is a historical fact 
that our entire legal system was designed by adults for adults, including courts and 
court procedures.  “Adults find it difficult and often impossible to converse with 
children that are forced by traumatic events to enter their world.  This adds to the 
alienation of children in such unusual surroundings.”69  Furthermore, children are ill-
equipped to deal with a confrontational setting in which adults dictate the subject-
matter, the nature and also the style of the conversation.  “The child is then 
confronted with confrontational language used by the cross-examiner, and language 
that might make perfect sense to the presiding officer, but more often than not makes 
none whatsoever to the child.”70  The communication ability and level of that ability of 
the child may further add to the challenges in the arbitration.  Language and the 
context in which the questions are asked may distort the meaning attached to the 
child’s language capability, with the added emotional stresses and fears which flow 
from the traumatic events – making decent testimony on the part of the child nearly 
impossible.  Therefore, a conviction is made even more difficult.  If then the 
representative/cross-examiner does not share the same mother tongue or if unable 
to connect with the child on their level, the problem is exacerbated.  
 
3.10 TEST FOR SEXUAL HARASSMENT 
 
The Test for Sexual Harassment according to the Government Gazette No 482 of 
August 2005 – Item 4 – as per the Labour Relations Act is as follows: 
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Sexual harassment is unwelcome conduct of a sexual nature that violates the rights 
of an employee and constitutes a barrier to equity in the workplace, taking into 
account all of the following factors: 
 
 Whether the harassment is on the prohibited ground of sex and/or gender 
and/or sexual orientation. 
 
 Whether the sexual conduct was unwelcome. 
 
 The nature and extent of the sexual conduct, and. 
 
 The impact of the sexual conduct on the employee.71 
 
3.11 CODE OF GOOD PRACTICE ON SEXUAL HARASSMENT 
 
The objective of this code is to eliminate sexual harassment in the workplace by 
putting appropriate procedures in place to deal with such instances and also to 
prevent recurrence.  Additionally this code encourages employees to respect one 
another’s integrity, dignity, privacy and equity in the workplace and therefore serves 
as a guide for: 
 
 Business owners 
 Employers 
 Managers 
 Supervisors 
 Employees 
 Job applicants 
 Clients 
 Suppliers 
 Contractors 
 As well as others having dealings with a business.72 
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This code defines sexual harassment as “unwanted conduct of a sexual nature.  The 
unwanted nature of sexual harassment distinguishes it from behaviour that is 
welcome and mutual.  Sexual attention becomes sexual harassment if: the behaviour 
is persisted in, although a single incident of harassment can constitute sexual 
harassment; and/or the recipient has made it clear that the behaviour is considered 
offensive; and/or the perpetrator should have known that the behaviour is regarded as 
unacceptable.”73 
 
Employers should develop clear procedures to deal with sexual harassment.  These 
procedures should ensure the resolution of problems in a sensitive, efficient and 
effective way.  The code recommends that there are several avenues available to 
employees for the reporting and disciplinary action related to sexual harassment, due 
to the sensitivity of the matter at hand.  These actions range from advice and 
assistance, informal internal procedures to investigation, disciplinary action, dispute 
resolution and criminal or civil charges.74 
 
In addition to the various remedies for sexual harassment there is the matter of 
confidentiality. Employers and employees need to ensure that all grievances about 
sexual harassment are handled and/or investigated in a manner that guarantees the 
identities of all parties involved are kept confidential.75  This confidentiality must 
extend to all actions taken as provided for in this code. 
 
The code dictates that in terms of information and education on sexual harassment: 
 
 the Department of Labour should ensure that copies of the code are available; 
 
 employers need to include the issue of sexual harassment is dealt with in 
orientation and training programmes; 
 
 trade unions also need to educate shop stewards on sexual harassment; and  
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 CCMA commissioners receive specialist training to adequately deal with the 
issue. 
 
3.12  UN GUIDELINES 
3.12.1 UN COMMITTEE ON THE RIGHTS OF THE CHILD 
 
The primary consideration principle was introduced because children, “by virtue of 
their immaturity, are reliant on responsible authorities to access and represent their 
rights and best interests in relations to decisions affecting them, while taking account 
of their views and evolving capacities”.76 
 
3.12.2  UN GUIDELINES ON JUSTICE MATTERS INVOLVING CHILD VICTIMS 
AND WITNESSES OF CRIME 
 
These guidelines set out an obligation to draw the attention of the parent or guardian 
of the child victim to the availability of protective consideration in all actions 
concerning the child.77 
 
There is a strong need to cater for children as witnesses and victims in “the criminal 
justice system was only realised long after the trappings of court procedure had 
become rituals and forensic language had become so ingrained that many lawyers 
find it difficult to express their thoughts in plain language when going about their 
business”.78 
 
The adults in court find it difficult to converse with children that are forced by 
traumatic events to enter their world.  This adds to the feeling of alienation children 
experience in these unusual surroundings.  Children are by their very nature ill-
equipped to deal with such a confrontational and adversarial setting. 
 
  
                                                 
76
  UN Committee on the Rights of the Child. 
77
  UN Guidelines on Justice Matters involving Child Victims and Witnesses of Crime. 
78
  S v Mokoena; S v Phaswane 2008 (2) SACR 216. 
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3.13  USE OF INTERMEDIARIES DURING THE COURT PROCEEDINGS  
 
To reiterate - according to Anet E Louw: The child victim/witness is not only 
recognised by our courts, but also supported by scientific research; children are 
vulnerable, the younger, the more so.  This is especially true, when the child is the 
complainant or a witness.  At the very least we should administer our processes in 
such a fashion that children who are caught up in this process are protected from 
further trauma and are treated with proper respect for their dignity and their unique 
status as vulnerable young human beings.  The child is an alien in the courtroom.  It 
is a historical fact that our entire legal system was designed by adults for adults, 
including courts and court procedures.79  
 
Ronel De Wet explains that adults find it difficult and often impossible to converse 
with children that are forced by traumatic events to enter their world.  This adds to the 
alienation of children in such unusual surroundings.  Children by their very nature are 
ill-equipped to deal with the confrontational setting in which adults dictate the subject-
matter, the nature and the style of the conversation. 
 
The child is then confronted with confrontational language used by the cross-
examiner, and language that might make perfect sense to the presiding officer, but 
more often than not makes none whatsoever to the child.  The communication ability 
of the child may further add to the challenges in the arbitration: And the context in 
which the questions are asked may distort the meaning attached to the child’s 
language; and the emotional stresses and fears which flow from the traumatic 
events.  If then the representative/cross-examiner does not share the same mother 
tongue, the problem is exacerbated.80  
 
Evidence by Intermediaries according to the court interpreted this section as meaning 
that a child will have to be assessed prior to testifying to determine if an intermediary 
is needed.  If one is needed the case will proceed by way of intermediary.81 
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This notion instils certain obligations for the arbitrators which has implications for 
each case.  Firstly, if the representative of the employer does not raise the matter, 
the arbitrator must, of his or her own accord, raise the need for an intermediary to 
assist the child in giving evidence.  
 
The arbitrator must also bring the provisions of this section to the attention of the 
parent or guardian (appendix 5).  It is the duty of the arbitrator to ensure that the child 
understands the difference between the truth and a lie.  If the child does not 
comprehend or appreciate the difference, cannot administer oath or affirmation.82 
 
It is of vital importance that intermediaries are trained properly as the questioning of a 
child requires special skills and a certain sensitivity in order to succeed and cause no 
damage.  This, therefore, imposes an obligation on presiding officers to draw the 
provisions of section 153(3) to the attention of the complainant’s parent or guardian. 
 
The Constitutional Court expressed certain concerns when is comes to the use of 
intermediaries: 
 
 Unavailability of intermediaries. 
 
 Subsequent postponement of cases. 
 
 Availability of required facilities to permit the use of intermediaries. 
 
 Adequate training of intermediaries and prosecutors in these hearings. 
 
 There are constitutional issues at stake because children involved in sexual 
offences are among the most vulnerable members of society.  Even though they 
are not parties to the proceedings, they have the right to have their best 
interests considered as of paramount importance.83 
 
The Constitutional Court concluded that a failure to implement laws and measures 
that protect constitutional rights is a violation of the Constitution.  Child witnesses 
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should receive: special protection and assistance; to prevent hardship and further 
trauma that may arise out of the legal/justice system – especially after suffering the 
distress caused by sexual abuse/harassment and/or violence. 
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CHAPTER FOUR 
CASE LAW PERTAINING TO SEXUAL ABUSE AND SEXUAL 
HARASSMENT 
 
 
4.1 RECENT CASE LAW 
 
There is a great deal of case law surrounding this issue of sexual violence, and 
though not all of the cases discussed below are based on the sexual abuse of 
learners – there are strong elements of sexual abuse or harassment at work.  These 
elements in each case make it possible to unpack the issues and allow for a code to 
be fleshed out using past judgments as the foundation thereof. 
 
4.2 PILLAY v SA POST OFFICE (2010) 19 CCMA 8.252 
 
In Pillay v SA Post Office84 the question of sexual harassment was investigated 
again.  This case again highlights the fact that the employer bears the burden of 
proof and initiators should be clear as to what evidence they should bring to prove 
the misconduct.  Especially so, when the employee is charged with contravening a 
code or policy of the employer, such as a sexual harassment policy.  Two female 
colleagues claimed that the employee had touched them in “inappropriate places” 
over a lengthy period.  The employee was charged with sexually harassing the two 
women and dismissed.  The employee claimed that he had a habit of touching 
people with whom he was in contact to demonstrate friendship, and denied any other 
wrongdoing.85 
 
The employer had a sexual harassment policy which defined sexual harassment as 
“purposeful and sexually-oriented behaviour that is bound to elicit negative 
response”.  In terms of that definition, the accused employee must be aware that his 
conduct is unwanted. It must also be done intentionally.  While it was common cause 
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that the employee had touched the complainants on a number of occasions, it was 
not clear that he understood or intended this contact to be of a sexual nature.  Apart 
from two alleged incidents, the complainants’ evidence did not show that they had 
made any effort to inform the employee in clear terms that the contact was 
unwelcome.  Therefore, while the complainants may indeed have felt uncomfortable 
when touched by the employee, it did not follow that he was guilty of sexual 
harassment.  The commissioner found that, even on a balance of probabilities, the 
respondent had failed to prove that the applicant’s conduct was sexually oriented or 
purposeful.86 
 
4.3 NTSABO v REAL SECURITY CC [2004] 1 BLLR 58 (LC) 
 
Ntsabo claimed that she was sexually harassed by her supervisor.  When she had 
asked for assistance from more senior managers to protect her from the harassment 
they had not responded.  She had expected the employer to take action to stop the 
harassment.  She could not continue to work under such circumstances and claimed 
that she was thus forced to resign.  The Labour Court found that the inaction of the 
employer was unfair and led to a situation that creates a hostile and intolerable 
environment for the employee.  This should have been foreseen by the employer.  
The employers did not give a credible account of their approach and denied that they 
were ever informed of the problem.  The court noted that the company had failed to 
implement a policy related to sexual harassment but this did not entitle it to avoid any 
potential liability to its employees.  The employee was found to have been unfairly 
dismissed.  The court found on the facts that the company was vicariously liable for 
the damages that flowed from the act of sexual harassment committed by the 
supervisor.87 
 
4.4 S v MOKOENA; S v PHASWANE 2008 (2) SACR 216 
 
In this case both Mokoena and Phatawane were accused of raping young girls (11 
and 13 respectively).  The North Gauteng High Court in the case of S v Mokoena; S v 
Phaswane 2008 (2) SACR 216: Declared certain provisions of the Criminal 
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Procedure Act 51 of 1997 to be unconstitutional: section 153(3) and (5) (dealing with 
the holding of criminal proceedings in camera where members of the public are 
excluded). 
 
“Section 158(5) (evidence of a witness to be given by means of closed circuit television 
or similar electronic media).”
88 
 
Section 164(1): dealing with giving of evidence without taking an oath or making an 
affirmation; and section 170A(1) and (7): providing for the appointment of 
intermediaries to assist children while testifying.  The Constitutional Court, to which 
the High Court judgment had been referred for confirmation disagreed that the afore-
mentioned provisions were unconstitutional.  Although the Constitutional Court did 
not agree with the High Court, the judgment has certain implications for those 
involved in adjudicating cases where children are concerned.89 
 
The result in the judgment had to take the following into consideration: 
 
 The compellability of the child to testify, either with or without the assistance of 
an intermediary. 
 
 The child witnesses’ entitlement to the services of an intermediary. 
 
 The child witnesses and complainant’s entitlement to testify in camera. 
 
 The child witnesses entitlement to testify via an electronic device or close circuit 
television. 
 
 The need for the child witness to be admonished to speak the truth. 
 
 The competence of the child to testify if it does not understand the concept of 
telling the truth. 
 
 Whether, therefore, sections 153, 158, 164 and 170A are constitutionally 
compatible in their present form. 
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 Whether the present availability of intermediaries and electronic devices to 
enable a child to testify otherwise than in the presence of the alleged 
perpetrator is constitutionally compatible. 
 
 Whether a child witness or victim is entitled to the presence of a support person. 
 
 The constitutional implications of systemic delays affecting the child witness or 
the child victim. 
 
 How the existing deficiencies in the process should be addressed. 
 
 The sections of the Criminal Procedure Act that had to be considered were 
therefore sections 153, 158, 164 (read with sections 162 and 163, 192 and 
206), and section 170A as amended.90 
 
Taking these issues into account – as well as the issue of a lack of trained 
intermediaries and resources the judgment was as follows: “It is declared that 
criminal trials in which children are involved as complainants or witnesses must, in 
terms of section 28(2) of the Constitution, be given as much priority in the 
investigative and prosecution phases as the available resources permit.  
 
It is declared that children who appear as complainants or witnesses in criminal trials 
have the right, in terms of section 28(2) of the Constitution, to be assisted by an 
intermediary and to make use of electronic devices such as closed circuit television 
while giving evidence to the extent that available resources permit. 
 
It is declared that children who are involved as complainants and witnesses in criminal 
trials are entitled to have these trials conducted by presiding offices, prosecutors, court 
staff and other participants who have adequate expertise to deal with children as such 
witnesses or complainants.”91 
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4.5 K v THE REGIONAL MAGISTRATE NO AND OTHERS 1996 (1) SACR 434 
(E) 
 
The argument that section 158(2) limits an accused’s right to a fair trial is similar to 
the argument that was raised in K v Regional Court Magistrate NO and Others 
relating to section 170A.  The court held that if the procedure in section 170A is 
employed, the efficacy of cross-examination may be limited when considering an 
application to lead evidence via an intermediary, but that does not infringe an 
accused person’s right to a fair trial.  The court must, however, be aware of this 
possible limitation at all times.92 
 
4.6 SIDUMO AND ANOTHER v RUSTENBURG PLATINUM MINES LTD 2007 
BLLR 1097 (CC) 
 
Once it is proven that the employee is guilty of the transgression that he or she 
stands accused of, the appropriateness of the sanction becomes relevant.  The 
Constitutional Court was responsible for the birth of the “reasonable decision-maker” 
test.  “There is nothing in the constitutional and statutory scheme that suggests that, 
in determining the fairness of dismissal, a commissioner must approach the matter 
from the perspective of the employer.”93 
 
This means that:- 
 the Commissioner makes the decision based on the facts; and  
 the Commissioner’s sense of fairness must prevail and not that of the employer.  
 The CC in paragraph 79 states that:- 
 
"A commissioner is not given the power to consider afresh what he or she would 
do, but simply to decide whether what the employer did was fair. In arriving at a 
decision a commissioner is not required to defer to the decision of the employer. 
What is required is that he or she must consider all the relevant circumstances.” 
 
 In conclusion, Zondo JP has had this to say:- 
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"It is important to bear in mind that the question is not whether the arbitration award or 
decision of the commissioner is one that a reasonable decision maker would not reach 
but one that a reasonable decision maker could not reach”
94 
 
4.7  A CRITICAL ANALYSIS OF THE APPROACH OF THE COURTS 
 
Based on the extensive legislation based on sexual harassment, sexual abuse, the 
rights of the child and the like – it is startlingly clear that a higher level of 
professionalism and caution needs to be used when dealing with a child who has 
been sexually abused by their teacher.  Sexual harassment laws in the workplace are 
exceedingly strict and are ingrained into company policy as well as organisational 
culture in order to discourage this type of behaviour and to ensure that the steps for 
disciplinary and legal action is set out in great detail.  This painstaking detail and zero 
tolerance approach enable cases of this nature to be dealt with effectively in the 
workplace. 
 
When it comes to children being abused by an individual in a position of authority 
there is a desperate need for a structured approach in dealing with these exceedingly 
sensitive cases in the most considerate, informed and swift fashion.  This is 
imperative for three reasons; in order to:  
 
 protect the children affected to be saved from any further trauma and/or 
distress; 
 
 remove identified sexual offenders from schools and other environments where 
they are able to harm additional children; and 
 
 protect other children from unidentified sexual offenders abusing them by any 
means. 
 
Furthermore, the need is exacerbated when considering the role of an educator to 
each child at the school they are employed.  The abuse of power in such instances of 
sexual abuse by educators is iniquitous on a fundamental level which further 
necessitates a code of good practice to be instituted to put the rights and interests of 
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the child first.  Such a code is required to deal with disciplinary and legal action in a 
step by step format that will allow for professional assistance/psychologist, the use of 
intermediaries, parents being present throughout and using video evidence in the 
courtroom. 
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CHAPTER FIVE 
RECOMMENDATIONS 
 
 
5.1  PSYCHOLOGICAL EFFECTS ON THE CHILD  
 
The effects of child sexual abuse include depression, post-traumatic stress disorder, 
anxiety, propensity to further victimisation in adulthood, and physical injury to the 
child, among other problems.  Under the law, “child sexual abuse” is an umbrella 
term describing criminal and civil offenses in which an adult engages in sexual 
activity with a minor or exploits a minor for the purpose of sexual gratification.95  
 
The American Psychiatric Association states that “children cannot consent to sexual 
activity with adults”, and condemns any such action by an adult: “An adult who 
engages in sexual activity with a child is performing a criminal and immoral act which 
can never be considered normal or socially acceptable behaviour.”96  
 
Not only does the act of sexual violence affect the child in itself, any future 
involvement will add to the trauma experienced if not handled correctly, 
professionally and in a sensitive manner.  For example; if a child has to present in 
court with the accused to give testimony, or if the child is examined by an individual 
who is not precisely trained to handle cases of a sensitive nature involving a minor – 
additional suffering will be the result.  
 
If the interests of the child are in fact paramount, it is in their interest not to be 
harmed any further once the abuse has been taken place.  To take this step beyond 
that, all action once abuse of the child is reported should in fact attempt minimise the 
distress initially caused.  It is also in the interest of every child that sentencing be 
done efficiently and expeditiously to ensure that no other children are harmed as a 
result of justice not being served. 
                                                 
95
  De Wet paper presented at the ELRC Professional Development Workshop Forum, 2010. 
96
  Ibid. 
46 
 
5.2 DEVELOPING A CODE OF GOOD PRACTICE 
 
Finnemore perhaps explains the importance of a code the best: 
  
1. There is gross underreporting of incidents of sexual abuse for a range of 
reasons: 
 
 Many learners find it difficult to speak out for fear of the stigma that may 
be attached to them as a result. 
 
 Fear of not being believed. 
 
 Fear of being blamed for the abuse. 
 
 Where a teacher is the abuser the power relations often intimidate 
learners into silence. 
 
 Learners who abuse others are also often school bullies, and again victims 
are intimidated into not reporting. 
 
 The inability of most learners to talk about sexual matters with adults, for 
cultural or other reasons. 
 
2. Many of our schools have ineffective management systems in place and lack 
basic rules and regulations that are understood, adhered to by all, and applied 
consistently. Invariably making it impossible to apply appropriate sanctions even 
where they are called for. 
 
3. Many schools to either fail to acknowledge or down-play incidents of sexual 
abuse for sake of reputation. 
 
4. There is general confusion among school communities about what is socially 
acceptable, unacceptable and criminal in relation to sexual abuse. 
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5. Some schools are unsure of appropriate steps to take in the event of sexual 
abuse.97 
 
All of this needs to change and it has needed to change for years.  In South Africa 
there is currently great requirement for a code to dictate the appropriate and efficient 
manner in which to handle sexual abuse by educators, from beginning to end.  This 
code should not only ensure the child is protected, but also guarantee that no further 
harm is done in the process of conviction.  
 
In order to make sure that happens – the code should be strictly adopted by the DoE, 
SACE and the ELRC, as well as school governing bodies and other relevant 
organisations. 
 
CODE OF GOOD PRACTICE: 
1. When there is suspected abuse or an abuse reported four things need to 
happen immediately: 
 
a. The educator must be removed from the school. 
 
b. The parents, guardian or in loco parentis of the child and a relevant child 
protection organisation are to be informed. 
 
c. The educator needs to be reported, by the school, to the DoE. 
 
d. The educator also needs to be reported to the police. 
 
2. If it is a rape case – the child needs to be taken for an immediate medical 
examination (rape-kit) and needs to give a statement for the police investigation 
to continue afterwards.  (This needs to be done in conjunction with family, 
counsellors and other professional assistance.)  
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3. SACE needs to be notified by the DoE, for their records and to add the accused 
onto the sexual offenders database, pending the outcome of disciplinary and 
criminal procedures. 
 
4. A case against the teacher needs to be lodged by the DoE with the ELRC – for 
the purposes of dismissal. 
 
5. Evidence needs to be given by the learner with the assistance of a 
psychologist/intermediary, so that the child does not have to be present at any 
of the hearings  
 
a. to avoid further psychological trauma and upset, and 
 
b. to ensure that the child is assisted in giving the best possible testimony on 
a level which they are able to comprehend – in order to get a ruling in their 
favour. 
 
6. A guilty ruling through the ELRC will ensure that the educator is dismissed 
effective immediately. 
 
7. Once the result of the disciplinary action is gleaned – the educator then needs 
to be tried criminally.  (Sexual abuse and statutory rape are illegal in the civil 
sphere as well as in terms of South African labour laws.) 
 
8. In the criminal proceedings and court appearances the child is to be excluded 
from the courtroom itself.  All testimony will be given prior to the appearances 
with professional assistance via electronic device (be it a voice recording or 
video). 
 
9. If found guilty the educator is to be dealt with appropriately and added 
permanently to the sexual offenders database that SACE keeps on record. 
 
a. Until now this database is kept for SACE’s purposes – in future this list 
should be published to empower the general public and the DoE, as well 
as allow schools to be a place where children are safe. 
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For this to work teachers, trade union officials (shop stewards) need to be educated 
on these procedures, perhaps through mandatory workshops, where the issues are 
highlighted.  Unions also have a duty to make sure their members are fully aware of 
that such behaviours will not be tolerated and the harshest punishments will apply to 
any who contravene the laws. 
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CHAPTER SIX 
CONCLUSION 
 
 
Any form of violence perpetrated against a child by an educator is unacceptable.  It is 
widely recognised that one of the reasons for girls not getting an education, 
particularly in the global south, is violence or the fear of violence.  That fear keeps 
girls from going to school.98  Girls are not the only ones affected by these behaviours 
– boys suffer all the same.  That being said, it is of paramount importance that the 
right of the child be protected at all costs. 
 
There are a range of arguments why the courts are not always able to have 
intermediaries or pay enough attention to and take enough care of the innocence of a 
child.  Crimes of a sexual nature tend to be the most heinous – particularly when 
children under the age of 18 years are involved.  Such transgressions deserve the 
full abhorrence of the law – and the children involved deserve to be held in the 
highest concern. 
 
In order for convictions to be made, which will make South African schools safer – 
the victims of these crimes need to be able to tell their side of the story.  A young 
child in a courtroom, out of their comfort zone, around adults, using language they do 
not understand – will not enable them to express themselves accurately.  Taking 
such issues into consideration will go a long way towards ensuring that sexual 
violence by an educator is punished, as well as, undertaking to do so without having 
further harm done to the child witness.  After sexual violence against a child there 
needs to be a great deal of support, counselling and protection from any further ills 
which will make their condition more difficult to bear than it already is.  
 
It is for these reasons that professional assistance is required during the trial.  
Children should not have to be present in court with the accused; they should not 
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have to speak in their presence and should not have to be put under such public 
scrutiny.  Testimony can easily be videotaped or recorded, with the assistance of an 
intermediary who will be able to speak to the child on a level which they can 
understand and communicate to.  Furthermore, a child’s identity should be protected 
at all times. 
 
Educators who abuse their learners are to be given the harshest punishments 
possible.  They need to be removed from the school system, placed on a public 
sexual offenders’ database initially – they are then to be tried criminally to ensure that 
they serve time for their social ills. 
 
Sexual violence against a child, as a teacher, when that child is in your care is a 
gross, repugnant and blatant misuse of trust, authority and power.  As an educator – 
the children they come into contact with look up and follow their lead as an example.  
Lawmakers are therefore to use these individuals as examples of what the 
consequences of such behaviours are, and send out a strong message in this vain. 
 
This treatise aimed to establish a code of good practice for dealing with educators 
who sexually abuse children in an efficient, effective and insightful manner which is 
rooted in the laws, codes and integrity of South African legislation, which gives effect 
to the Constitution.  
 
Any form of sexual advance on a learner is strictly prohibited and in contravention of 
numerous codes of conduct, statute, labour legislation and section 28 of the 
Constitution.  While there are laws and codes in place in attempt to prevent this type 
of behaviour – the mechanisms and procedures to convict perpetrators of such 
crimes are fundamentally flawed and grossly unfair to the child in question.  Special 
mechanisms need to be in place to protect the child at all costs and to prevent any 
further damage to be done through the process of conviction.  
 
The South African Constitution states in section 28 that “a child’s best interests are of 
paramount importance in every matter concerning the child”.  
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The goal of writing a workable code of good practice is firstly to curb the instances of 
sexual violence committed against children, not only by taking appropriate actions 
against the educator in question, but also ensuring that the educator never comes 
into contact with other children or students, and is punished appropriately.  Secondly 
and equally, the resulting action taken on an educator is to inflict no further damage 
on the child.  During the disciplinary and criminal action the child in question is to 
have no further contact with the accused, and must have the services of a 
psychologist at hand.  Professional assistance from a child psychologist will ensure 
that no trauma is caused and all necessary information is extracted for the case to 
proceed.  This strict code will facilitate the entire process. 
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The Code of Professional Ethics 
 
DEFINITIONS 
1. In this Code, unless the context indicates otherwise any word or phrase defined in the South 
African Council for Educators Act, 2000 has that meaning and: 
 
1. 'Code' means the Code of Professional Ethics of the South African Council for Educators; 
2. 'Council' means the South African Council for Educators; 
3. 'educator' means any educator registered or provisionally registered with the Council; 
4. 'learner' means a pupil or a student at any school, further education and training institution or 
adult learning centre; 
5. 'parent' means: 
1. any natural parent or guardian of a learner; 
2. any person legally entitled to custody of a learner; and 
3. Any person who undertakes to fulfil the obligations of a person referred to in 
paragraphs (a) or (b) towards the learner's education at school. 
GENERAL 
2. The educators who are registered or provisionally registered with the South African Council 
for Educators: 
 
      2.1 acknowledge the noble calling of their profession to educate and train the learners of our 
country; 
      2.2 acknowledge that the attitude, dedication, self-discipline, ideals, training and conduct of 
the teaching profession determine the quality of education in this country; 
      2.3 acknowledge, uphold and promote basic human rights, as embodied in the Constitution 
of South Africa; 
      2.4 commit themselves therefore to do all within their power, in the exercising of their 
professional duties, to act in accordance with the ideals of their profession, as expressed in this 
Code; and 
      2.5 act in a proper and becoming way such that their behaviour does not bring the teaching 
profession into disrepute. 
CONDUCT: THE EDUCATOR AND THE LEARNER 
3. An educator: 
 
      3.1 respects the dignity, beliefs and constitutional rights of learners and in particular 
children, which includes the right to privacy and confidentiality; 
      3.2 acknowledges the uniqueness, individuality, and specific needs of each learner, guiding 
and encouraging each to realise his or her potentialities; 
      3.3 strives to enable learners to develop a set of values consistent with the fundamental 
rights contained in the Constitution of South Africa; 
      3.4 exercises authority with compassion; 
      3.5 avoids any form of humiliation, and refrains from any form of abuse, physical or 
psychological; 
      3.6 refrains from improper physical contact with learners; 
      3.7 promotes gender equality; 
      3.8 refrains from any form of sexual harassment (physical or otherwise) of learners; 
      3.9 refrains from any form of sexual relationship with learners at a school; 
      3.10 uses appropriate language and behaviour in his or her interaction with learners, and 
acts in such a way as to elicit respect from the learners; 
      3.11 takes reasonable steps to ensure the safety of the learner; 
      3.12 does not abuse the position he or she holds for financial, political or personal gain; 
      3.13 is not negligent or indolent in the performance of his or her professional duties; 
      3.14 recognises, where appropriate, learners as partners in education. 
CONDUCT: THE EDUCATOR AND THE PARENT 
4. An educator, where appropriate: 
 
      4.1 recognises the parents as partners in education, and promotes a harmonious 
relationship with them; 
      4.2 does what is practically possible to keep parents adequately and timeously informed 
about the well-being and progress of the learner. 
CONDUCT: THE EDUCATOR AND THE COMMUNITY 
5. An educator recognises that an educational institution serves the community, and therefore 
acknowledges that there will be differing customs, codes and beliefs in the community. 
CONDUCT: THE EDUCATOR AND HIS OR HER COLLEAGUES 
6. An educator: 
 
      6.1 refrains from undermining the status and authority of his or her colleagues; 
      6.2 respects the various responsibilities assigned to colleagues and the authority that arises 
therefrom, to ensure the smooth running of the educational institution; 
      6.3 uses proper procedures to address issues of professional incompetence or 
misbehaviour; 
      6.4 promotes gender equality and refrains from sexual harassment (physical or otherwise) of 
his or her colleagues; 
      6.5 uses appropriate language and behaviour in his or her interactions with colleagues; 
      6.6 avoids any form of humiliation, and refrains from any form of abuse (physical or 
otherwise) towards colleagues. 
CONDUCT: THE EDUCATOR AND THE PROFESSION 
7. An educator: 
 
      7.1 acknowledges that the exercising of his or her professional duties occurs within a 
context requiring co-operation with and support of colleagues; 
      7.2 behaves in a way that enhances the dignity and status of the teaching profession and 
that does not bring the profession into disrepute; 
      7.3 keeps abreast of educational trends and developments; 
      7.4 promotes the ongoing development of teaching as a profession; 
      7.5 accepts that he or she has a professional obligation towards the education and induction 
into the profession of new members of the teaching profession. 
CONDUCT: THE EDUCATOR AND HIS OR HER EMPLOYER 
8. An educator: 
 
      8.1 recognises the employer as a partner in education; 
      8.2 acknowledges that certain responsibilities and authorities are vested in the employer 
through legislation, and serves his or her employer to the best of his or her ability; 
      8.3 refrains from discussing confidential and official matters with unauthorised persons. 
CONDUCT: THE EDUCATOR AND THE COUNCIL 
9. An educator: 
 
      9.1 complies with the provisions of this Code; 
      9.2 discloses all relevant information to the Council; 
      9.3 co-operates with the Council to the best of his or her ability; 
      9.4 accepts and complies with the procedures and requirements of the Council, including 
but not limited to the Registration Procedures, the Disciplinary Procedures of the Council and 
the payment of compulsory fees. 
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SOCIAL CONTRACT FOR EDUCATION
MEDIA STATEMENT ON MONDAY 11 JANUARY 2O1O AT THE MIDRAND PROTEA HOTEL BY THE PRESIDENTS
oF-
. NAPTOSA:
o SADTU:
. SAOU:
EMBARGO: MONDAY 11 JANUARY 2010 AT 11:00
The three unions with a national presence in all nine provinces of South Africa and representing more than
312,000 educators, affirm their unequivocal commitment to the Quality Learning and Teaching Campaign
(QLTC), and reassure the public that 2010 will see a practical expression of that commitment.
They wish to do more than that, however 
- 
additionally, they wish to commit themselves to dedicated
professionalism and the development of a true culture of learning, teaching and discipline in public schools,
both on the part of their members, and on the part of the learners. A quality education system is non-
negotiable and therefore quality at all levels must be attained to ensure that South Africa can take its rightful
place in the world.
A quality education system wherein all role players comply with their respective duties and responsibilities
distinguishes winning nations, and the unions wish for South Africa to be a winning nation based on the
principles enshrined in our Constitution. This commitment cannot be made in a vacuum. For the commitment
to be successful, all the social partners in education (the education authorities, parent communities and the
learners themselves) must also play their part.
The unions therefore express their willingness to enter into a social contract with the other social partners in
education. The aim would be to establish all schools in SA as centres of excellence, or at the very least
demand that schools must draft a realistic plan of action to improve the quality of education within the
shortest possible time.
crade 12 results for 2009
The less than satisfactory crade 12 results for 2OOg underline the necessity for urgent intervention. lf it is
noted that approximately 1.4 million learners entered the system in Grade 1, the pass figure of 334,718
learners means that only approximately 24o/o were able to complete the NSC in the minimum of 12 years.
The through flow rate of approximately 24o/o is symptomatic of an ineffective education system.
The reality is that there are no quick fixes for a large education system. The shortest possible period for
dramatically improved results will in all probability be at least in 5 to 6 years. Realistically, it points to 12
years as the quality of the Grade 12 results are based on the quality of learning and teaching in all 12 grades.
Therefore urgent attention to quality learning and teaching in all 12 grades, including the professional
management of schools, is an absolute necessity.
MR EZRA RAMASEHLA,
MR THOBILE NTOLA, AND
DR JOPIE BREED
Commitment by Educators
Educators have always, and will always, play a pivotal role in any education system, and therefore on behalf
of their members the unions commit to the following, i.e. that
1 . absenteeism among educators will be addressed and it will be required of all educators to complete
attendance registers;
2. school management teams will complete and implement school time tables in the shortest possible time
to ensure that schools can commence with their academic programmes from the first formal day of the
new school term;
3. unacceptable and unprofessional conduct by educators will not be tolerated, and that their members can
not expect that the unions will protect guilty educators in an unquestionable manner;
4. educators will strive to be positive role models to learners as well as in their respective communities;
5. school feeding schemes will be properly administered and managed in a transparent and equitable
manner;
6. the appropriate LTSM will be provided to learners in the shortest time possible;
7. educators will prepare for classes in a manner that can be expected of dedicated professional educators;
8. educators will comply with their administrative responsibilities to ensure that schools and learners are not
disadvantaged;
9. educators and schools will enforce the appropriate codes of conduct at all schools to ensure that learners
will abide by fair and equitable school rules; and
10. educators will attend relevant in-service training courses regarding the curriculum and school
management to ensure that they are able to teach and manage in the most effective manner.
Requisite support from educational authorities
No education system can show meaningful progress unless the bureaucracy provides the required support to
educators and schools. The respective provincial departments of education provide the enabling environment
that make it possible for schools to provide quali$ education. lf such support is absent, or is not of an
acceptable standard, schools find it extremely difiicult, if not impossible, to provide quality education.
Therefore, the unions require the following commitment from the national department and nine provincial
departments of education, i.e: that -
1. district offices must be able to provide the required quality curriculum and managerial infrastruc{ure to be
able to objectively support schools, school governing bodies, principals and educators;
2. departmental officials must exhibit the required curriculum and managerial competence to be able to act
as professional education mentors;
3. the required in-service training courses must be developed and timeously presented by competent and
knowledgeable officials to principals and educators;
4. appropriate remedial steps will be implemented to support underperforming schools in a professional and
contemporaneous manner to develop the capacity of such school communities;
5. LTSM be provided correctly and timeously to schools;
6. post provisioning norms be provided timeously to ensure that schools are not unnecessarily disrupted;
7. the school allocations (funding) be provided correctly and timeously according to the national
prescriptions to ensure that schools will be able to comply with their financial obligations and prevent
embarrassment for school communities;
8. the inconect remuneration and/or appointments of educators will be conected immediately as it can not
be expected of any person to comply studiously with his or her duties and responsibilities if the
remuneration or appointment is inconect;f. inconect OSD payments be conec{ed as soon as possible; and
10. in general to dramatically improve the communication and administrative infrastructure of all departmental
officials and offices.
What is expected from school gov€rning bodies, parents and learnerc?
The Unions also wish to state that the success of any educational campaign, no matter what its nature,
depends for its success on the other role players as well, and therefore require a similar commitment from
SGBS, parents and learners, i.e.
1. That SGBs will -
a. empower themselves by attending appropriate training courses to be able to comply with their
fiduciary duties and responsibilities towards the respective schools and school communities;
b. provide the required support to schools and educators in a manner that will not intrude on the
professional terrain of principals and educators;
2. Thal parents will -
a. register learners timeously:
b. ensure that learners will attend schools and comply with schools' codes of conduct;
c. comply with their financial obligations towards schools;
d. attend the required school functions; and
e. foster a climate of respect for education, schools and educators.
3. That learners will 
-
a. attend school conscientiously;
b. work studiously and continuously;
c. diligently abide by school rules at all times;
d. show the required respect to schools and educators.
Support lines for schools, educators and parents
As a tangible indication of their unequivocal commitment to the social contract, the three unions will each
establish support lines in their respective national offices where schools, educators and parents can lodge
complaints or require assistance. These support lines will be as follows, i.e:
1 . Call centres;
2. The three web sites will contain sections that will be dedicated to this social contract, and whereby
schools, educators and parents can log complaints and/or enquiries; and
3. Dedicated fax lines.
Formal discussions with other role players
The three unions will also arrange formal meetings with the educational authorities, SGB organisations and
student organisations to formally discuss the principles underlying this social contract, to build general
consensus and to ensure unanimous commitment. The unions will do their part and commit positively to
playing their role. But they call firmly and unequivocally on the other partners in education to do the same.
Conclusion
The three unions believe that further procrastination to improve the state of education South Africa can no
longer be afforded. Therefore, they have decided that the time is ripe for statesmanship, leadership and a
partnership between unions in the first place, and secondly between 
.unions and other stakeholders in
education. Only a true all encompassing partnership between dedicated and committed role players will
ensure success in education. The unions will evaluate the progress made by the end of the first term, and if
necessary, implement the required remedial steps.
END OF STATEMENT
ENQUIRIES
NAPTOSA SADTU SAOU
Mr Ezra Ramasehla : 082-37 L-5378
Mr Henry Hendricks : 082-577 -9297
Mr Thobile Ntola: O79-49t-3258
Mr Muswena Maluleke: 082-783-2968
Dr Jopie Breed: 083-266-8614
Mr Chris Klopper: 083-708-7733
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 P/Bag x126 
 CENTURION 
 0046 
 Telephone: (012) 683 7446 
 Facsimile: (012) 683 1396 
20 February 2010 
 
 
 
To: Mr / Ms  
 ................................... 
 ................................... 
 .................................. 
 
RE: MATTER BETWEEN ...................................... & DEPARTMENT OF EDUCATION 
 
Dear Parent/Guardian 
On behalf of the General Secretary of the Education Labour Relations Council (“The ELRC”), and the 
Commissioner in the afore-mentioned matter, your attention is herewith drawn to the following provisions in the 
Criminal Procedure Act, No. 51 of 1997, insofar as the evidence of a child (person under the age of 18 years), 
witness is concerned. 
 
Section 28(2) of the Constitution of South Africa states, that, the child’s best interests are of paramount 
importance in every matter involving the child.  In this regard we acknowledge that the child witness 
should receive special protection and the assistance that they need in order to prevent hardship and 
trauma that may arise from his/her participation in the arbitration.   
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Evidence though intermediaries (Section 170A(1)):- 
Provision is made for the child to give evidence through an intermediary (a person trained to explain 
the questions put to the child, and thereafter relate the answer back to the arbitrator).  The process to 
be followed is for the child to be assessed prior to testifying in the arbitration, to determine if an 
intermediary is needed. Should the assessment reveal that an intermediary is required, arrangements 
must be made for an intermediary to be present when the matter proceed before the arbitrator.  
 
The arbitrator will then, upon receipt of an application, decide whether an intermediary must be 
appointed or not, after having considered how the child’s rights and interests are, or will be affected if 
he/she testifies without the assistance of an intermediary. 
 
Evidence of the child to be given in camera (or in a separate room) / excluding other members 
of the public (Section 153(3) and (5)):- 
An application must be brought by the parent / guardian.  The arbitrator will thereafter decide whether 
to grant the application, after having considered the nature of the evidence to be given by the child, and 
the age of the child. 
 
We thank you. 
 
Kind Regards 
 
 
........................................................ 
Mr M Govender  
General Secretary 
 

